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DECI SI ON

SHANK, Menber: This case is before the the Public
Enpl oynment Rel ati ons Board (PERB or Board) on exceptions filed
by the San Franci sco Comunity College District (District) to
the decision of the admnistrative |aw judge (ALJ). United
Publi ¢ Enpl oyees, Local 790, SEIU, AFL-Cl O (Local 790 or SEI U),
the exclusive representative for classified enployees, alleged
that the District unilaterally adopted a policy barring
classified personnel who worked in the District from al so
serving as certificated enployees, in violation of sections

3543.5(a), (b), (c), and (d) of the Educational Enpl oynent



Rel ati ons Act (EERA or Act).® The ALJ disnissed the unfair

| abor practice charge on the ground that, because SEIU is the
exclusive representative for classified enployees working in
the District, subjects related to enployees in their capacity
as certificated enployees are beyond its scope of
representation. \Wiile we affirmthe ALJ's dism ssal, we reach

our conclusion for different reasons, as set forth bel ow.

PROCEDURAL HI STORY

On July 21, 1986, SEIU filed a charge alleging unfair
practices by the District. On Novenber 26, 1986, the

The EERA is codified at Government Code section 3540, et
seq., and is admnistered by the PERB. Unless otherw se
indicated, all statutory references in this decision are to the
Government Code. Section 3543.5 provides in relevant part that
it shall be unlawful for a public school enployer to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten
to discrimnate against enployees, or
otherwise to interfere with, restrain, or
coerce enployees because of their exercise
of rights guaranteed by this chapter.

(b) Deny to enployee organizations rights
guaranteed to them by this chapter

(c) Refuse or fail to meet and negotiate in
good faith with an exclusive representative.

(d) Dom nate or interfere with the
formation or adm nistration of any enployee
organi zation, or contribute financial or

ot her support to it, or in any way
encourage enployees to join any

organi zation in preference to another.



San Francisco Community Col | ege Federation of Teachers, AFT
2121 (Federation) filed its own charge alleging unfair
practices by the District based on the same set of operative
facts, discussed below. Both associations alleged that the
District unilaterally adopted a policy barring classified
personnel working in the District fromal so serving as
certificated enpl oyees. A consolidated hearing was held on
January 29, 1987.2 Separate decisions were issued.

FACTUAL SUWMVARY

The District had, for a nunber of years, enployed as
certificated enpl oyees individuals who also held classified
positions within the District.

Certificated enployees of the District are represented by
the Federation and are covered by a bargai ning agreenent
between that union and the District. Local 790 was voluntarily
recogni zed by the District as the exclusive representative of
classified enployees in February 1986.

The District admits that it adopted a new policy, which is
the subject of this dispute, in a statenent issued by the
District's chancellor on June 24, 1986. The policy prohibited
full-time classified enployees from part-tinme enploynment as

certificated enployees. This represented a change from the

’This decision is linited to Case No. SF-CE-1114 which
was filed by SEIU  The charge filed by the Federation is
desi gnated as Case No. SF-CE-1146.



past practice of the District. This new policy had three
parts: (1) classified enployees without certificated Spring
1986 assignnments would not be granted any such assignnents in
the future; (2) classified staff who worked in certificated
positions in Spring 1986 could be given such assignnents in
Fall 1986 only, with none thereafter; and (3) certificated
assignnents for classified enployees in Fall 1986 could not
exceed the nunmber of hours assigned in Spring 1986. Ful
i npl ementation of the part-tine certificated staff policy was
del ayed to Spring 1987 because "staffing difficulties" were
anti ci pat ed.

The District, in unilaterally foreclosing the opportunity
for classified enployees to work in the certificated positions,
desired to avoid the payment of overtine inplicated by this

Board's decision in San Francisco Comunity College D strict

(1986) PERB Order No. Ad-153. |In _San Francisco Community

College District, supra, the District was found by the Board to

be the enployer of the classified enployees working within the
District.” In the District's opinion, the Board s order
finding that the District was the enpl oyer of classified

enpl oyees, coupled with the Fair Labor Standards Act's
dual - capacity salary requirenents, would have subjected the

District to overtine liability, which it wanted to avoid.

3The District in San Francisco Conmunity College District
(1986) PERB Order No. Ad-153, asserted that the Gty and County
of San Francisco was the exclusive enployer of classified
enpl oyees, and not the District.
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DI SCUSSI ON

The ALJ, in his proposed decision, held that, while PERB
has jurisdiction over the instant conplaint, the subject at

hand is related solely to certificated staff and therefore

beyond the scope of representation for the classified enployee

union. The ALJ concluded that, since this issue was

di spositive, it was unnecessary to reach the other defenses put

forth by the District and dism ssed the conplaint.

Not ably, the ALJ, by way of footnote, stated that:

The jurisdictional defense apparently raises
i ssues involving fundanental subject matter
jurisdiction, as well as the exercise of the
PERB' s discretionary jurisdiction. The core
guestion of subject matter jurisdiction has been
answered in the aforenenti oned PERB Order No.
Ad- 153, although the application of that
jurisdictional precedent depends on the exercise
of the Board' s discretion to draw boundary |ines
dividing the PERB's jurisdiction under the EERA
frommtters which fall under the Meyers-MIli as
Brown Act. As stated above, the present dispute

can be resolved w thout engaging in such a
conpl ex |ine-drawi ng exerci se.

Wiile we agree that this conplaint should be dismssed, we
disagree with the ALJ's rationale for doing so.

A threshold question, which the ALJ did not address, is
whether the District is a public school enployer of classified
enpl oyees within the neaning of EERA section 3540.1 (k). For
the reasons which follow, we conclude that the District is not
a public school enployer of classified enployees.

In San_Francisco Comunity College District (1986) PERB

Order No. Ad-153 the Board concluded that the District is the



joint enployer of classified enployees along with the Gty and
County of San Francisco and, since the District is a public
school enployer within the nmeaning of the Act, PERB has
jurisdiction to hear unfair practice conplaints affecting
classified enpl oyees.

The Board's rationale in support of its conclusion was that
the record failed to substantiate the District's claimthat it
is a "nere departnment” of the city and therefore cannot be a
"public school enployer"” to classified enployees within the
meani ng of EERA section 3540.1 (k). In addition, the Board took
official notice of several cases involving certificated
enpl oyees before PERB, where the District had defended itself

without claimng a jurisdictional defense.

The District argued that Education Code sections 88000 and
88137, when read together, exenpt it fromthe requirenments of
EERA with regard to classified enpl oyees because the District
lies wholly within a city and county. The Board rejected this
argunent on the ground that it did not conport with |egislative
intent.

The Board stated that:

In our view, all section 88000 purports to
do is exenpt the District fromthe

requi renents of certain sections of the
Educati on Code. EERA, however, is part of
the Governnent Code. Neither Chapter 1 nor
Chapter 4 pertains to collective

bar gai ning. Neither section 88000 nor
section 88137 refers to EERA or the
jurisdiction of PERB and, clearly, neither
specifically exenpts the District from the
requi renents of EERA




The District relies on the |anguage of
section 88137 primarily to support its
second, related argunent. |t contends that
the classified enployees are subject solely
to the Charter, which in turn nmakes the
Cty's civil service systemthe sole

regul atory schene for its classified

enpl oyees and, thus, the Gty the true

enpl oyer of Barnes. .

Agai n, such a broad reading of section
88137 is not warranted; indeed, the final
provi sion of the section leads to a
contrary conclusion. It says that the
governing board of the District shall have
the right to fix the duties of its

enpl oyees. As we read the section,
therefore, it does not establish the
District's classified personnel as

enpl oyees of the Cty; rather, it expressly
refers to those workers as enpl oyees of the
District, and affirms the District's
auathority, as the enployer, to direct the
enpl oyees in their work. (Fn. omtted.)
(PERB Order No. Ad-153), pp. 11-12.)

Finally, the Board enbraced the theory of a "joint
enpl oyer” relationship in support of maintaining jurisdiction
when it said:

W agree, and conclude that the District
and the Cty each possess enployer
authority. While the Gty and/or

Commi ssi on appears to control fundanental
matters of wages and hours, it remains
clear from Education Code section 88137 and
Charter section 5.104 that the operation
and managenent of the school system
including the power to fix and assign
duties of classified enployees, is reserved
solely to the governing board of the
District. (PERB Oder No. Ad-153, p. 16.)

W believe that PERB Oder No. Ad-153 is incorrect and that
PERB does not have the authority to exercise jurisdiction in
matters involving classified enployees working in the

District. The Board in PERB Order No. Ad-153 m sinterpreted



the clear |anguage of Education Code sections 88000* and,
particularly, 88137° as it relates to the city charter; nor
did the Board give due regard to prior PERB precedent regarding
the elenments establishing "joint enployer"” status. Moreover,
in finding jurisdiction to exist under those circunstances, the
Board, in effect, defeated the very purpose of EERA inasnmuch as
the constraints of the city charter (which controls wages,
hours and other terns and conditions of enploynent) place those
subj ects beyond the control of the District, and thereby
preventing the opportunity to conduct neani ngful negotiations
over subjects wi thin scope.

The sole statutory support advanced by the Board in PERB
Order No. Ad-153 for the position that the District is also the

enpl oyer of classified enployees depends on the construction of

*Educati on Code section 88000 states in pertinent part:

Application of provision to classified enpl oyees

These provisions shall not apply to

enpl oyees of a community college district
lying wholly within a city and county which
provides in its charter for a merit system
of enploynent for enployees enployed in
positions not requiring certification

qual i fications.

- - - - - - L] - - - - - - - - - - - L] - - -

5Educati on Code section 88137 states:

In every comunity college district
cotermnous with the boundaries of a city



a single word used in a very limted context in the Education
Code. Education Code section 88137 grants the District the
right to fix the duties of "its" enployees. The Board stated
that use of the word "its" denotes a |egislative recognition of
t he enpl oyer-enpl oyee relationship between the District and
classified enpl oyees who perform services for it. That word,
the Board reasoned, conbined with a legislative failure to
specifically exenpt the District from the provisions of EERA,
constitutes sufficient legal authority to extend PERB's

jurisdiction to those classified enpl oyees.

Qur revisiting the relevant provisions of the Education
Code leads to the conclusion that the District is not the
enpl oyer of classified enployees. W note that classified
enpl oyees of the District have a unique status under the |aw
The first paragraph of Education Code Section 88000 provides
that a multitude of Education Code provisions apply to both
merit and non-nerit school districts. Wen those provisions
are examned, virtually every statute governing enployment of

classified enpl oyees, except those pertaining to the nerit

and county, enployees not enployed in
positions requiring certification
qualifications shall be enployed, if the
city and county has a charter providing for
a nmerit system of enploynent, pursuant to
the provisions of such charter providing
for such systemand shall, in all respects,
be subject to, and have all rights granted
by, such provisions; provided, however,
that the governing board of the district
shall have the right to fix the duties of
all of its noncertificated enpl oyees.
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system is included. According to the second paragraph of
section 88000, however, these sanme provisions do not apply to
noncertificated enployees of the D strict due to its

coterm nous boundaries with the city.

The question beconmes, then: What provisions are not
covered under the first paragraph, and thus would apply to the
District? O those articles not specifically excluded, the
only article of any substance is Article 3, governing nerit
districts. As the District pointed out in its post-hearing
brief, within Article 3 is section 88137, which states that as
long as San Francisco's charter provides for a nerit system
classified enployees of the district "shall in all respects, be
subject to, and have all rights granted by, such [charter]
provisions; . . ." (Section 88137, enphasis added.) The only
exception is that the district has the right to fix duties.

As a result of the conbined reading of sections 88000 and
88137, the only statutory power granted to the District with
regard to "its" classified enployees is the right to assign
duties. The enployees thensel ves enjoy none of the Education
Code benefits and protections given to all other classified
school enployees in the State of California. Rather, they nust
ook to San Francisco's charter and civil service rules. PERB
is not enmpowered to grant the District any additional authority
over those enployees. Such a grant of authority nust conme from

the San Francisco charter.

10



EERA defines "public school enployee" as "any person

enpl oyed by any public school enployer . . . ." (CGv. Code

sec. 3540.1(j); enphasis added.) As set out, supra, since the
charter provides that classified enployees are enployees of the
Cty and County of San Francisco and the city is clearly not a
public school enployer, classified enployees are not public
school enployees within the neaning of EERA.

The fact that the District has voluntarily recognized
Local 790 is irrelevant. PERB is an adm nistrative agency of
limted jurisdiction. Admnistrative agencies "have only such
powers as have been conferred on them expressly or by
inplication, by constitution or statute." (Ferdig v. State

Personnel Bd. (1969) 71 Cal.2d 96, 103.) "An admi ni strative

agency, therefore, nmust act within the powers conferred upon it
by law and may not validly act in excess of such powers.

(Gtations omtted.)" (Ferdig v. State Personnel Bd., supra,

at p. 104; accord Gty and County of San Francisco v. Padilla

(1972) 23 Cal . App.3d 388, 399-400.) In jurisdictional matters,
parties cannot, by their act of recognition, create
jurisdiction where none exists under statute.

To read Education Code sections 88000 and 88137 as giVing
jurisdiction to PERB in this instance would do violence to the
Legi sl ature's intended purpose of EERA which, to be
sure, is ". . . to pronote the inprovenent of personnel

managenent and enpl oyer-enpl oyee relations within the public

11



school systens . . . ."; but this charge is tenpered by our
recognition that nothing contained in EERA

. shal | be deemed to supersede ot her

provi sions of the Education Code and the rules
and regul ations of public school enployers which
establish and regulate tenure or a nerit or

civil service system or which provide for other
met hods of adm ni stering enpl oyer-enpl oyee
relations, so long as the rules and regul ati ons
or other nethods of the public school enployer
do not conflict with lawful collective
agreenents. (Gov. Code sec. 3540.)

This Board's prior concl usion, in Ad-153, that the District
is the joint enployer of classified enployees is contrary to

wel | -establ i shed Board precedent. In Al ameda County Board of

Educati on and County Superintendent of Schools of Al aneda

County (1983) PERB Decision No. 323, the Board concluded that a
joint enployer relationship was not established. The Board
reasoned:

EERA subsection 3540.1 (k) states:

"Public school enployer” or "enployer" neans the
governi ng board of a school district, a school
district, a county board of education, or a
county superintendent of schools.

This subsection, like section 2(2) of the
National Labor Relations Act (NLRA), is a
jurisdictional definition identifying the types
of agencies subject to PERB jurisdiction. To
det erm ne whether an agency so listed is an
enployer in a given instance, it is appropriate
to consider whether the alleged enployer has
such "sufficient control over the enploynent
conditions of Its enployees to enable it to
bargain wth a |abor organization as their
representative.” See National Transportation
Service, Inc. (1979) Z40 NCRB 565 [ 100U LRRV
TZ63]. (Emphasis added.) See also North
Anerican Soccer League v. NLRB (19807 6I3 F.2d

12



1379 [103 LRRM 2976]; cert. den. (1980) 449 U.S.

899 [105 LRRM 2737], ("existence of joint

enpl oyer rel ationship depends on the control

whi ch an enpl oyer exercises, or potentially

exerci ses, over the labor relations policy of

the other"). (Footnote omtted.) (ld., at p.

14.)

The record supports that, with regard to classified

enpl oyees, the District does little nore than assign duties to
classified enployees. The city, through the Gvil Service
Conmi ssi on, exercises control over hiring, wages, hours of
wor k, suspension and dism ssal, health and wel fare benefits,
| eave and transfer policies, performance eval uations, grievance
procedures, safety equipnment and unifornms and uniform
al l owmances. All of these indicia of enploynment are prescribed
by civil service rules, regulations and the Salary
St andari zati on Ordi nance’

In Herbert Harvey, Inc. v. NLRB (1969 D.C. Cir.) 424 F. 2d

770 [72 LRRM 2213], the NLRB concl uded that Herbert Harvey,
Inc., a contractor which provided janitorial services to the
World Bank, was a joint enployer of the janitors.® Herbert
Harvey, 1Inc., petitioned the court of appeal to reverse the

NLRB's finding, while the NLRB petitioned the court of appeal

®Throughout its litigation, Herbert Harvey Inc. took the
position that the Wrld Bank was the enployer of the
mai nt enance workers and, due to the Bank's status as an
international organization, it was imune fromthe NLRB' s
jurisdiction.

13



to enforce its order. The court of appeal granted the NLRB's
petition for enforcenent after concluding that substantia
evi dence supported the NLRB s deci sion.

In affirmng the NLRB, the Court of Appeal reasoned that:

. . . [t]he paramount question is whether
enough authority over l|abor relations is

| odged in such a contractor to enable a

sati sfaction of bargaining obligations

under the Act . . . ." (ld., at LRRM 2219.)

In reviewwng the NLRB's analysis of the extent to which
Her bert Harvey, Inc. was involved in an enploynent relationship

with the janitors, the court observed that:

The Board recognized that the Bank has to
sone extent participated in the hiring and
firing of enployees. It acknow edged that
the Bank approves pronotions and year-end
wage increases but saw from the evidence
that the Bank routinely agrees to them

But despite so nuch of an interlinking

rel ationship between the Bank and Harvey
over the enployees, the Board found that
primary control of the enpl oyees was vested
by the contract in Harvey and was actually
exerci sed by Harvey. In the Board's
judgnent, "[s]o far as the record reveals,
the extent of [Harvey's] acquiescence in
the Wrld Bank's participation in the
hiring, discharge, and assignnent of

enpl oyees was no nore than that which any
service conpany would permt in order to

pl ease its clients, and the Wrld Bank's
participation in pronotions and the setting
of wage scales was no nore than an exercise
of its right to police the costs being
incurred under the contract." "lndeed,"
the Board observed, "for the World Bank to
have participated to any great degree in
the enpl oynent conditions of the enpl oyees
would be to interfere wth [Harvey's]
obligation to obtain and retain the

conpet ent enpl oyees necessary to render the
efficient and econom cal service which it

14



was hired to provide under the contract
with the Wrld Bank." Thus the Board was
led to "conclude that [Harvey!] exercises
effective control over the working
conditions of its enployees and is fully
conpetent to bargain with the Union in
accordance with the provisions of the
Act." (ld., at LRRM 2218 [fns. omitted].)

W adopt the NLRB's reasoning in Herbert Harvey, Inc., in

that, the standard for joint-enployer status that the NLRB
| ooked to was the indices of control fromwhich the authority
over labor relations rests. On the facts before us, unlike

Herbert Harvey Inc., the D strict has no renarkabl e indices of

control. W conclude that the classified enpl oyees represented
by SEIU are enpl oyees of the Gty and County of San Franci sco.
W so concl ude because, here, the District's assignment of
duties to classified enployees is nothing nore than an exercise
of its right to insure that work is acconplished in the best
interests of the District. By far and away, the primary
control of the enployees is actually exercised by the Gty and
County of San Francisco. Accordingly, we overrule PERB Order
No. Ad-153 to the extent that it is inconsistent with the views

expressed herein.
ORDER

For the foregoing reasons, the unfair practice charge in

Case No. SF-CE-1114 is DI SM SSED

Chai rperson Hesse and Menber Porter joined in this Decision.
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